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The key objective of this study is to assess the current regulatory framework and national 
legislations of European Union (EU) member states and certain European countries that 
are not part of the EU with respect to the screening of foreign direct investment (FDI). 
By identifying deficiencies in existing laws and defining areas of possible improvement, 
with an emphasis on Bosnia and Herzegovina, this report represents a starting point 
for ensuring the proper alignment of Bosnian regulations with the EU’s acquis.1 More 
broadly, it seeks to ensure the basis for legislative improvements in all Balkan countries.

Understanding and exploring the existing EU regulatory system of mechanisms to 
protect critical assets and comparing them with those of European states that are not 
members of the EU can help identify potential threats associated with FDI. Through 
adequate measures, involving improvements to existing legislation and enactment of 
new laws that emphasize an alignment of national laws with the EU’s acquis, the adverse 
effects of FDI that threaten to endanger national or EU public order and security can 
be reduced.

This study finds that the legislations of EU member states and some European non-EU 
countries have served well to protect those countries’ national interests, but also points 
to deficiencies in application due to procedural inconsistencies in each country. 
An openness to FDI in EU and non-EU member states has led to an increase in the 
presence of foreign capital in Europe. However, a growing dependence on foreign 
capital threatens to endanger public order and security. Faced with the challenge posed 
by large foreign investments and the participation of countries outside the European 
internal market in tendering processes that involve large infrastructure projects in 
energy, telecommunication, and roads, combined with the merger and acquisition of 
European companies, EU policymakers decided to take a common approach to the 
problem. EU member states devised and adopted “Regulation (EU) 2019/452 of the 
European Parliament and of the Council of 19 March 2019 Establishing a Framework 
for the Screening of Foreign Direct Investments into the Union” (the EU’s FDI 
Screening Regulation) with the goal of reducing the adverse effects of FDI, especially 
from countries outside the European internal market. Through a multistep approach 
that includes national legislation of EU member states and various documents, reports, 
and strategies, the EU has been successful at protecting crucial European assets and 
infrastructure until now. As a result, the European internal market has demonstrated 
the resiliency needed to maintain public order and security.

1. The EU’s “acquis” refers to “the body of common rights and obligations that are binding on all EU countries, as EU Members.” See, EUR-
Lex. “Acquis.” https://eur-lex.europa.eu/summary/glossary/acquis.html.
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On the other hand, Balkan and other non-EU member states, regardless of nonbinding 
legislation, have, to some extent, had control over FDI years before the EU’s FDI 
Screening Regulation was adopted. Through laws governing FDI, depending upon 
the area of investment, these countries have managed to establish basic standards 
for inspection of certain investments. However, the fast pace of change in the market 
requires a more sophisticated approach to foreign investments that could endanger 
public security and order within the Balkan market.

The author of this study has tried to identify basic laws in Bosnia and Herzegovina and 
neighboring countries and offer recommendations regarding screening of FDI. This 
report is intended to serve as a starting point in the process of shaping more advanced 
and sophisticated legislation that can ensure transparency and better functioning of 
the Balkan and EU markets. 

Following the principles of free trade, through a change of regulatory framework and 
national legislation, Bosnia and Herzegovina and other European non-EU countries 
can relieve the market of political influence and the influence of corrosive capital, 
thereby ensuring prosperity of the European market and national markets within the 
EU. However, combating the influence of countries outside the European internal 
market requires a joint effort and a common approach. Irregularities related to foreign 
investments can be reduced through an alignment of national laws among EU member 
states and better cooperation through the EU’s FDI Screening Mechanism (FDISM), 
the EU’s FDI Screening Regulation. This will lead to a more regulated market.  
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1.	 Introduction
This report describes the process of enacting “Regulation (EU) 2019/452 of the 
European Parliament and of the Council of 19 March 2019 Establishing a Framework 
for the Screening of Foreign Direct Investments into the Union” (the EU’s FDI 
Screening Regulation). It considers all the important aspects of EU member states’ 
national investment screening mechanisms that could serve as guidance to improve 
non-EU member states’ jurisdiction. By identifying deficiencies in the existing 
laws and defining areas of possible improvement, with an emphasis on Bosnia and 
Herzegovina, the report represents a starting point for ensuring proper alignment of 
Bosnian regulations with the EU’s acquis. This report, which contains data derived 
from the EU’s database2 and various laws, provides an overview of legislation related 
to investment screening in the EU and offers recommendations for Bosnia and 
Herzegovina while taking into account existing laws.

An analysis of documents provided by EU bodies indicates that the EU’s multi-
jurisdictional approach to FDI has been gradual and has led to enactment of the 
EU’s FDI Screening Regulation. Moreover, the goal of collecting documents related 
to investment screening was to ensure the basis for legislative improvements for all 
Balkan countries. This analysis provides a guideline for “candidate countries” and 
“potential candidates” to follow the path set by the EU as they modify their regulatory 
environment, thereby facilitating the process of their accession to the EU.3

Over the years, EU member states’ market openness has led to an increase in FDI in 
Europe. With its liberal approach, the EU has become the leading recipient of FDI, 
especially from China and other non- EU countries. According to the European 
Commission4 and the Organisation for Economic Co-operation and Development 
(OECD), in 2015, the EU was the leading destination of FDI in the world with €5.7 
trillion in inward investments;5 the United States placed second with €5.1 trillion.

2. Eurostat (database),https://ec.europa.eu/eurostat/data/database.	
3. Albania, the Republic of North Macedonia, Montenegro, Serbia, and Turkey are candidate countries. Potential candidate countries are 
Bosnia and Herzegovina and Kosovo. These are countries which have a clear prospect of joining the EU in the future but have not yet been 
granted candidate country status. See, European Commission. “Candidate Countries and Potential Candidates.” https://ec.europa.eu/
environment/enlarg/candidates.htm. 
4. European Commission. “Foreign Direct Investment EU Screening Framework.” https://trade.ec.europa.eu/doclib/docs/2019/february/
tradoc_157683.pdf.
5. Inward investment involves an “external or foreign entity either investing in or purchasing the goods of a local economy. It is foreign 
money that comes into the domestic economy.” See, Chen, James. 2021. “Inward Investment.” Investopedia. November 17, 2021. https://
www.investopedia.com/terms/i/inwardinvestment.asp#:~:text=An%20inward%20investment%20involves%20an,comes%20into%20
the%20domestic%20economy.
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The OECD’s FDI Regulatory Restrictiveness Index of 27 EU member states provides 
further evidence of the EU’s openness to FDI.6 In comparison to non-EU states, 
including China, Russia, and Canada, the EU’s average FDI Regulatory Restrictiveness 
Index is a sign of the highly deregulated markets in terms of attracting FDI from outside 
the bloc. In response to the growing investments in the EU, especially FDI associated 
with “corrosive capital”7 that poses a threat to the EU’s strategic assets, the European 
Commission produced the “Commission Staff Working Document on Foreign Direct 
Investment in the EU: Following up on the Commission Communication Welcoming 
Foreign Direct Investment while Protecting Essential Interests.”8

Reports generated from the European Commission-Joint Research Centre (EC-JRC) 
Foreign Ownership Database, derived from the abovementioned working document, 
indicate that 2.8 percent of unlisted companies in the sample were owned by non-EU 
investors and 9.3 percent of listed companies on the stock exchange have a foreign 
owner.9

In the context of EU market openness, the European Commission, in its trade and 
investment strategy, Trade for All: Towards a More Responsible Trade and Investment 
Policy,10 ensures trade policy has a positive impact on a value chain-based economy, 
including services, digital trade, and movement of capital, thereby driving innovation 
and growth in the European internal market. An emphasis on the importance of more 
transparent trade and investment policies by urging member states and the European 
Parliament to cooperate more closely facilitated the process of open policymaking.

The continuous increase in FDI has raised concerns about the protection of critical 
European assets. Foreign control of EU member states’ industries that are vital for their 
strategic assets may endanger national security and public order due to the loss of 
those countries’ control over domestic inputs (critical goods and infrastructure) and 
services and technology (protection of classified and personal data).11

6. OECD (Organisation for Economic Co-operation and Development). “OECD FDI Regulatory Restrictiveness Index.” https://stats.
oecd.org/Index.aspx?datasetcode=FDIINDEX#. The FDI Regulatory Restrictiveness Index (FDI Index) defined by the OECD “measures 
statutory restrictions on foreign direct investment across 22 economic sectors. It measures the restrictiveness of a country’s FDI rules by 
looking at the four main types of restrictions on FDI: 1) Foreign equity limitations; 2) Discriminatory screening or approval mechanisms; 
3) Restrictions on the employment of foreigners as key personnel and 4) Other operational restrictions, e.g. restrictions on branching and 
on capital repatriation or on land ownership by foreign-owned enterprises. Restrictions are evaluated on a 0 (open) to 1 (closed) scale. The 
overall restrictiveness index is the average of sectoral scores.”
7. The Center for International Private Enterprise (CIPE) defines corrosive capital as “financing, whether state or private, that lacks 
transparency, accountability, and market orientation.” See, CIPE (Center for International Private Enterprise). “Corrosive & Constructive 
Capital Initiative.” https://corrosiveconstructivecapital.cipe.org/.
8. European Commission. 2019. “Commission Staff Working Document on Foreign Direct Investment in the EU: Following up on the 
Commission Communication ‘Welcoming Foreign Direct Investment while Protecting Essential Interests’ of 13 September 2017.” Brussels, 
SWD(2019) 108 final. March 13, 2019. https://trade.ec.europa.eu/doclib/docs/2019/march/tradoc_157724.pdf.
9. Ibid.
10. European Commission. 2015. Trade for All: Towards a More Responsible Trade and Investment Policy. Brussels: European Union. 
https://trade.ec.europa.eu/doclib/docs/2015/october/tradoc_153846.pdf.
11. Bian, Cheng. 2021. “Foreign Direct Investment Screening and National Security: Reducing Regulatory Hurdles to Investors Through 
Induced Reciprocity.” Journal of World Investment & Trade, August 16, 2021. https://brill.com/view/journals/jwit/22/4/article-p561_3.
xml.



Under “Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of 
concentrations between undertakings (the EC Merger Regulation),”12 the European 
Commission should notify member states about concentrations of undertakings 
that significantly threaten to affect competition within that state. This regulation 
refers to concentrations that have community dimensions that relate to thresholds 
where combined aggregate worldwide turnover of undertakings concerned is more 
than €5 billion and the aggregate community-wide turnover of each of at least two 
undertakings concerned is more than €250 million. Despite the restrictions imposed 
by this regulation on the control of concentrations between undertakings, and articles 
referring to relations with third countries, it does not effectively address the issue of 
security and public order.

When considering the investment screening mechanism, the European Commission 
took into account all existing international agreements, including the World Trade 
Organization’s (WTO’s) General Agreement on Trade in Services (GATS). Article XIV 
of the GATS lays down the general exceptions allowing WTO members to take actions 
to protect and maintain public order, securing compliance with laws and regulations 
related to the prevention of deceptive and fraudulent practices and protection of the 
privacy and security of individuals’ data.13 Furthermore, Article XIV bis of the GATS 
allows WTO members to take any action they consider necessary for the protection of 
their essential security interests.14

All of the abovementioned documents indicate that security and public order concerns 
have been present for years. Growing FDI from countries outside the European internal 
market prompted EU member states to enact the EU’s FDI Screening Regulation with 
the goal of identifying potential risks associated with these investments.15

The importance of the EU’s FDI Screening Regulation and its information exchange 
(better cooperation between member states) has been tested during the COVID-19 
pandemic. Provisions set out in the EU’s FDI Screening Regulation play an important 
role in maintaining security and public order in the EU’s member states.16

12. EUR-Lex. “Council Regulation (EC) No 139/2004 of 20 January 2004 on the control of concentrations between undertakings 
(the EC Merger Regulation) (Text with EEA relevance).” Document 32004R0139. https://eur-lex.europa.eu/legal-content/EN/
ALL/?uri=celex%3A32004R0139.
13. “Article XIV: General Exceptions.” In General Agreement on Trade in Services, pp: 294–295. https://www.wto.org/english/docs_e/
legal_e/26-gats.pdf.   
14. “Article XIV bis: Security Exceptions.” In General Agreement on Trade in Services, pp: 295–296, https://www.wto.org/english/docs_e/
legal_e/26-gats.pdf.   
15. EUR-Lex. “Regulation (EU) 2019/452 of the European Parliament and of the Council of 19 March 2019 establishing a framework for 
the screening of foreign direct investments into the Union.” Document 32019R0452. https://eur-lex.europa.eu/eli/reg/2019/452/oj.
16. Bruneau, Melanie, Antoine de Rohan Chabot, and Antonia Rountou. 2021. “Foreign Direct Investment: What Is the Impact of the New 
EU FDI Screening Regulation on Investments in Europe?” Financier Worldwide, May 2021. https://www.financierworldwide.com/foreign-
direct-investment-what-is-the-impact-of-the-new-eu-fdi-screening-regulation-on-investments-in-europe#.YeqnINXMKM8.
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Article 4 of the EU’s FDI Screening Regulation, which lays out the factors that may be 
taken into consideration by a member state or the European Commission,17 says when 
determining whether FDI is likely to affect security or public order, member states and 
the European Commission may consider its potential effects on critical infrastructure 
(physical or virtual), critical technologies, supply of critical inputs, access to sensitive 
information, and the freedom and pluralism of the media. 

The EU and its member states should also utilize national screening mechanisms to 
identify whether a foreign investor is directly or indirectly controlled by the government 
of a third country and determine its ownership structure and funding; whether the 
investor is involved in activities that affect security and public order of a member state; 
and whether the investor has been engaged in illegal or criminal activities.

An effort to protect crucial EU assets, the EU’s FDI Screening Regulation allows member 
states to act both ex ante and ex post in case certain investments need to be controlled, 
constrained, or prohibited because they violate EU and national jurisdictions of 
individual member states. Fostering cooperation among the member states is crucial 
for ongoing and transparent screening of FDI. This will help mitigate potential negative 
impacts FDI might have on growth, job creation, and innovation in the EU.

In the preamble of the EU’s FDI Screening Regulation, in recitals 7–13, the European 
Commission emphasizes the importance of compliance of national screening 
mechanisms with EU law; it also allows member states and the commission to consider 
all relevant factors (critical infrastructure, technologies, and inputs) to maintain 
security and public order within the EU.18 However, the EU’s FDI Screening Regulation 
has only been partially adopted by some member states. In order to eliminate possible 
threats, although not mandatory for national screening regulations that differ from 
state to state,19 the EU’s FDI Screening Regulation provides a framework for some 
states to update their regulations, while others are aligning their jurisdiction to meet 
the expectations of the EU.

17. EUR-Lex. “Article 4: Factors that may be taken into consideration by Member States or the Commission.” In “Regulation (EU) 2019/452 
of the European Parliament and of the Council of 19 March 2019 establishing a framework for the screening of foreign direct investments 
into the Union.” Document 32019R0452. https://eur-lex.europa.eu/eli/reg/2019/452/oj. 
18. EUR-Lex. Recitals 7–13. In “Regulation (EU) 2019/452 of the European Parliament and of the Council of 19 March 2019 establishing 
a framework for the screening of foreign direct investments into the Union.” Document 32019R0452. https://eur-lex.europa.eu/eli/
reg/2019/452/oj. 
19. EUR-Lex. “Article 3: Screening mechanisms of Member States.” In “Regulation (EU) 2019/452 of the European Parliament and of the 
Council of 19 March 2019 establishing a framework for the screening of foreign direct investments into the Union.” Document 32019R0452. 
https://eur-lex.europa.eu/eli/reg/2019/452/oj.  



The possible adverse impacts of FDI can be illustrated with an example from the 
pandemic. A lack of inputs for the health sector—insufficient reserves of masks and 
medical equipment—resulted in the need for somewhat rigorous intervention in the 
EU. In order to preserve its public order, the European Commission issued guidance to 
member states concerning FDI and the free movement of capital from third countries, 
and the protection of the EU’s strategic assets.20 In this guidance, the EU refers to the 
provisions in the Treaty on the Functioning of the European Union (TFEU),21 especially 
Article 66, which allows the European Council, in the case of movements of capital 
to or from third countries, to take safeguard measures regarding third countries up 
to six months. Furthermore, to tackle the potential security and public order threats 
from third countries, the European Commission, in its “Proposal for a Regulation 
of the European Parliament and of the Council on Foreign Subsidies Distorting the 
Internal Market,”22 has defined the distortive effects of foreign subsidies on the EU’s 
internal market. The EU will seek to protect its internal market from abusive and unfair 
practices in challenging times, particularly when the bloc strives for market openness 
in relation to FDI.

In order to strengthen its strategy and resilience on protecting critical infrastructure, 
technologies, and inputs, the EU needs to establish regulations that are coordinated 
among all member states and create a more integrated internal market that is based on 
transparency and fairness.23

20. European Commission. 2020. “Communication from the Commission: Guidance to the Member States concerning foreign direct 
investment and free movement of capital from third countries, and the protection of Europe’s strategic assets, ahead of the application 
of Regulation (EU) 2019/452 (FDI Screening Regulation).” March 25, 2020. https://enterprise.gov.ie/en/Publications/Publication-files/
European-Commission-guidance-FDI.pdf.
21. EUR-Lex. 2012. “Article 66.” In “Consolidated Version of the Treaty of the Functioning of the European Union.” Official Journal of the 
European Union. October 26, 2012. https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:12012E/TXT&from=EN.
22. European Commission. 2021. “Proposal for a Regulation of the European Parliament and of the Council on foreign subsidies 
distorting the internal market.” Brussels, COM(2021) 223 final. May 5, 2021. https://eur-lex.europa.eu/legal-content/EN/TXT/
PDF/?uri=CELEX:52021PC0223&from=EN. 
23. European Commission. 2021. “Communication from the Commission to the European Parliament, the Council, the European Central 
Bank, the European Economic and Social Committee and the Committee of the Regions: The European economic and financial system: 
fostering openness, strength and resilience.” Brussels, COM(2021) 32 final. January 19, 2021. https://eur-lex.europa.eu/legal-content/EN/
TXT/PDF/?uri=CELEX:52021DC0032&from=EN.
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Constructive capital, as defined by the Center for International Private Enterprise 
(CIPE), refers to “financial flows that are well-governed at the funding source and 
destination and respond to market voids.” 24

Corrosive capital, as defined by CIPE, refers to “financing, whether state or private, 
that lacks transparency, accountability, and market orientation.” 25

Critical infrastructure, pursuant to Article 4 of the EU’s FDI Screening Regulation, 
refers to “physical or virtual [assets], including energy, transport, water, health, 
communications, media, data processing or storage, aerospace, defence, electoral or 
financial infrastructure, and sensitive facilities, as well as land and real estate crucial for 
the use of such infrastructure.” 26

EU’s “acquis” refers to “the body of common rights and obligations that are binding on 
all EU countries, as EU Members.” 27

Foreign direct investment (FDI), as defined by Article 2 of the “Regulation (EU) 
2019/452 of the European Parliament and of the Council of 19 March 2019 Establishing 
a Framework for the Screening of Foreign Direct Investments into the Union” (the 
EU’s FDI Screening Regulation), refers to “an investment of any kind by a foreign 
investor aiming to establish or to maintain lasting and direct links between the foreign 
investor and the entrepreneur to whom or the undertaking to which the capital is 
made available in order to carry on an economic activity in a Member State, including 
investments which enable effective participation in the management or control of a 
company carrying out an economic activity.”

FDI Restrictiveness Index (FDI Index), as defined by the OECD, “measures statutory 
restrictions on foreign direct investment in 22 economic sectors across 69 countries, 
including OECD and G20 countries.”28

24. CIPE (Center for International Private Enterprise). “Corrosive & Constructive Capital Initiative.” https://corrosiveconstructivecapital.
cipe.org/.
25. Ibid.
26. EUR-Lex. “Article 4: Factors that may be taken into consideration by Member States or the Commission.” In “Regulation (EU) 2019/452 
of the European Parliament and of the Council of 19 March 2019 establishing a framework for the screening of foreign direct investments 
into the Union.” Document 32019R0452. https://eur-lex.europa.eu/eli/reg/2019/452/oj.
27. EUR-Lex. “Acquis.” https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=LEGISSUM:acquis.
28. OECD (Organisation for Economic Co-operation and Development). “FDI Regulatory Restrictiveness Index.” https://www.oecd.org/
investment/fdiindex.htm.

2.	 Glossary



Free trade agreement, as defined by Investopedia, refers to “a pact between two or 
more nations to reduce barriers to imports and exports among them. Under a free 
trade policy, goods and services can be bought and sold across international borders 
with little or no government tariffs, quotas, subsidies, or prohibitions to inhibit their 
exchange.”29

Internal market of the European Union (EU) “is a single market in which the free 
movement of goods, services, capital and persons is assured, and in which citizens are 
free to live, work, study and do business.”30

Screening mechanism, as defined by Article 2 of the EU’s FDI Screening Regulation, 
means “an instrument of general application, such as a law or regulation, and 
accompanying administrative requirements, implementing rules or guidelines, setting 
out the terms, conditions and procedures to assess, investigate, authorise, condition, 
prohibit or unwind foreign direct investments on grounds of security or public order.”

TEU, Treaty on European Union
 
TFEU, Treaty of the Functioning of the European Union

Undertaking of a third country, as defined by Article 2 of the EU’s FDI Screening 
Regulation, means “an undertaking constituted or organized under the laws of third 
country.”31

29. Barone, Adam. 2020. “Free Trade Agreement (FTA).” Investopedia, January 29, 2020. https://www.investopedia.com/terms/f/free-
trade.asp.
30. EUR-Lex. “Internal Market.” https://eur-lex.europa.eu/summary/chapter/internal_market.html?root_default=SUM_1_
CODED%3D24.
31. EUR-Lex. “Article 2: Definitions.” In “Regulation (EU) 2019/452 of the European Parliament and of the Council of 19 March 2019 
establishing a framework for the screening of foreign direct investments into the Union.” Document 32019R0452. https://eur-lex.europa.
eu/eli/reg/2019/452/oj.

11



12

For the purpose of this research, we utilized secondary sources of data, especially in 
our systematic review of all available regulations, research papers, documents, white 
papers, and reports. Data were gathered primarily from the various EU databases 
of laws and regulations, including reports, strategies, policy proposals, and working 
documents of the European Commission. In an effort to broaden our research, we also 
used a wide range of documents, guidelines, and articles produced by individuals as well 
as institutions, such as the OECD, CIPE, EU, and WTO. In conducting the research, 
we used a descriptive method along with a comparative one, which in combination 
provides a clear overview of the jurisdictions in force in EU member states and non-
EU countries. 

Mapping of the literature on FDI and a review of the abovementioned documents 
showed that when it comes to the EU’s FDI Screening Regulation, we need to consider 
a broader set of documents, especially those available in the EU database and national 
databases of each country, to make a determination about the effectiveness of the 
screening mechanism. This analysis per se shows that with a multi-jurisdictional 
approach, areas of interest expand to a wide range of regulatory research documents. 
Based on our research, the EU’s FDI Screening Regulation supports, in many aspects, 
the law enforcement of national investment screening mechanisms.

The information presented in this analysis is mostly drawn from national regulations 
and seeks to describe existing FDI mechanisms in the European Economic Area (EEA)32 

[involving EU member states, as well as non-EU member countries; European Free 
Trade Association (EFTA) with an emphasis on the Balkans, particularly Bosnia and 
Herzegovina]. There are limitations to the research into the foreign direct investment 
screening mechanism (FDISM) as a result of the constantly evolving regulatory 
environment and the limited access to sources of information related to FDISM. As a 
consequence, this analysis serves only as a guideline for policymakers from which the 
reader can derive their own conclusions.

A lack of prior research on the topic, encompassing both EU and non-EU member 
states, as well as data available to the author suggest that some data regarding FDI 
screening may have been omitted. The limited access to data associated with FDI in 
EU member states and non-EU member countries presents an opportunity for further 
research.

32. The European Economic Area (EEA) consists of the member states of the European Union (EU) and three of the four members of the 
European Free Trade Association (EFTA)—Iceland, Liechtenstein, and Norway. 

3.	 Research Methodology



According to the European Commission, the EU needs to redefine its various strategies 
and revamp and reshape its regulations in order to address the challenges posed by the 
COVID-19 pandemic.33 Strengthening the EU single market through transparency and 
competitiveness has resulted in a fast-paced recovery from the pandemic for some EU 
member states. The establishment of a new recovery instrument, Next Generation EU, 
as a long-term plan has played an important role in defining EU market positioning. 
To tackle the pandemic and its negative economic impacts on the EU single market, 
apart from €750 billion recovery instruments, Next Generation EU added around €1.1 
trillion for 2021–27. By reshaping the EU’s digital strategy, health sector, and economic 
position in general, NextGenerationEU aims to address the potential threats related to 
critical EU assets. The EU also aims to protect its strategically important assets through 
programs34 defined in Next Generation EU, as well as its pharmaceutical strategy, 
Action Plan on Critical Raw Materials, Circular Economy Action Plan, and the EU’s 
FDI Screening Regulation.

Beyond this, the EU is looking to ensure that the FDISM ensures competitive 
sustainability of the EU market through growth and job creation, reducing the 
dependence of non-EU member states. In an effort to achieve a single digital market, 
the EU is looking to ensure that gaps in policies and tools for dealing with countries 
outside the European internal market are somewhat reduced through four approaches: 
investment in more and better connectivity, stronger industrial and technological 
presence, real data economy, and fairer and more welcoming business environment.35 

Europe is reducing its dependence on critical raw material imports, particularly from 
China, in an attempt to diversify its supply chains and secure a more sustainable 
European market. Utilizing the benefits of a circular economy by constantly investing, 
the EU will gradually reduce its dependence on China. 

33. EUR.Lex. “Communication from the Commission to the European Parliament, the European Council, the Council, the European 
Economic and Social Committee and the Committee of the Regions: Europe’s Moment: Repair and Prepare for the Next Generation.” 
Document 52020DC0456. https://eur-lex.europa.eu/legal-content/EN/TXT/?uri=COM:2020:456:FIN.
34. “Programs” refer to “The money raised from Next Generation EU that will be invested across three pillars, through €500 billion in 
grants and €250 billion in loans to Member States.” See Section 3 in “Communication from the Commission to the European Parliament, 
the European Council, the Council, the European Economic and Social Committee and the Committee of the Regions: Europe’s Moment: 
Repair and Prepare for the Next Generation.”
35. EUR.Lex. “Section 4.2: A Deeper and More Digital Single Market.” In “Communication from the Commission to the European 
Parliament, the European Council, the Council, the European Economic and Social Committee and the Committee of the Regions: 
Europe’s Moment: Repair and Prepare for the Next Generation.” Document 52020DC0456. https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=COM:2020:456:FIN.
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With this in mind, the European Commission has created the European Raw Materials 
Alliance to use scarce resources more efficiently and reduce the share of raw material 
imported from third countries. In its communication to the European Parliament, the 
European Council, the European Economic and Social Committee, and the Committee 
of the Regions, “Tackling the Challenges in Commodity Markets and on Raw 
Materials,”36 the European Commission seeks to identify critical raw materials with the 
goal of reducing its dependence on such materials originating outside the European 
internal market. The list of critical raw materials is updated every three years. In this 
manner, the EU has achieved better efficiency in utilizing inputs for manufacturing.
The abovementioned action plans, directives, and regulations are an extension of the 
circular economy action plan, which was adopted in 2015, that, apart from security 
and public order, guarantees sustainability of the EU’s economic growth.37 

The adoption of the European Council’s directive on the “Identification and Designation 
of the European Critical Infrastructure and Assessment of the Need to Improve Their 
Protection”38 was crucial in stabilizing the energy sector. Article 1 of the directive 
“establishes a procedure for the identification and designation of European critical 
infrastructures (‘ECIs’), and a common approach to the assessment of the need to 
improve the protection of such infrastructures in order to contribute to the protection 
of people.”39 In response to the challenges faced by the EU on the security of network 
and information systems, the European Parliament and European Council enacted 
Directive 2016/114840 to enhance security measures across the EU. Along with the 
FDISM, this set of directives will provide resiliency needed to maintain security and 
public order in the EU single market. 

Over the last few years, robust EU legislation, backed by various policies and reports,41  

has been a major determinant of stability of the bloc. A 2018 report from the European 
Parliament’s Committee on Foreign Affairs on cyber defense reflects the level of concern 
among EU member states regarding “threat in the form of politically motivated, state-
sponsored cyber attacks as well as cyber crime and terrorism.” 42

36. European Commission. 2011. “Communication from the Commission to the European Parliament, the Council, the European Economic 
and Social Committee and the Committee of the Regions: Tackling the Challenges in Commodity Markets and on Raw Materials.” Brussels, 
COM(2011) 25 final. February 2, 2011. https://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=COM:2011:0025:FIN:en:PDF.
37. European Commission. 2015. “First Circular Economy Action Plan.” https://ec.europa.eu/environment/topics/circular-economy/first-
circular-economy-action-plan_en.
38. Official Journal of the European Union. 2008. “Council Directive 2008/11/EC of 8 December 2008 on the identification and designation 
of European critical infrastructures and the assessment of the need to improve their protection (Text with EEA relevance).” December 23, 
2008. https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32008L0114&from=EN.
39. Ibid.
40. Official Journal of the European Union. 2016. “Directives: Directive (EU) 2016/1148 of the European Parliament and of the Council of 
6 July 2016 concerning measures for a high common level of security of network and information systems across the Union.” July 19, 2016. 
https://eur-lex.europa.eu/legal-content/EN/TXT/PDF/?uri=CELEX:32016L1148&from=en.
41. European Parliament. 2018. Report on Cyber Defence. Committee on Foreign Affairs. May 25, 2018. https://www.europarl.europa.eu/
doceo/document/A-8-2018-0189_EN.pdf?redirect.
42. Ibid.
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4.1	Investment Screening Mechanisms in EU 
Member States

Aware of the importance of constantly adapting to market conditions, the EU is trying 
to identify and scrutinize threats from countries outside the European internal market. 
Nevertheless, the EU will continue to foster market openness with an emphasis on 
securing a level playing field for all participants. 

With the supervision of the EU and its member states’ national screening mechanisms, 
the EU is protecting the European area from unfair, lackluster investments. An effective 
multi-jurisdictional approach has been a cornerstone of EU stability, especially during 
the pandemic. Devising protection mechanisms and recognition of the importance 
of preserving public security and order has resulted in a sound strategic response to 
growing threats associated with FDI from countries outside the European internal 
market. Improvements in national legislation and the EU’s FDI Screening Regulation 
are the first line of defense for the internal market, but these legislations need to be 
constantly updated to keep up with the rapidly evolving challenge.

Regardless of the EU’s FDI Screening Regulation, some EU member states still do 
not have mechanisms for screening FDI because member states make determinations 
about setting up a screening mechanism on the grounds of security and public order, 
based on their national interests. The EY Global Foreign Direct Investment Screening 
Guide, created by Ernst and Young in April 2021, outlined the existing regulation in 
place across the 27 selected jurisdictions worldwide, providing insight into the FDISM 
of selected countries.43 In the guide, the following sectors are subject to FDI screening: 
critical infrastructure, critical technologies, critical resources, access to sensitive data, 
defense and/or national security, media, finance/banking/insurance, real estate/land, 
and others. 

Diverse thresholds, procedures, and differences in application of jurisdictions among 
the member states represent a major challenge to EU regulation of FDI. In case of 
scrutiny of certain investments/transactions, the European Commission and member 
states are allowed to provide opinions on the investment that is being scrutinized. 
When a member state notifies the European Commission about a transaction, the 
commission has a minimum of 15 calendar days, and up to a maximum of 40 calendar 
days, to provide its opinion.

43. EY. 2021. EY Global Foreign Direct Investment Screening Guide: Multi-Jurisdiction Summary. April 12, 2021. https://assets.ey.com/
content/dam/ey-sites/ey-com/en_gl/topics/tax/tax-pdfs/ey-global-foreign-direct-investment-screening-guide-april.pdf?download.
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The commission and member states are allowed to provide opinions 15 months after the 
FDI has been completed, in states where such investment is not subject to the national 
screening laws.44 Pursuant to Articles 3.7 and 3.8 of Regulation (EU) 2019/452,45  the 
commission has publicly made available a list of member states’ screening mechanisms 
with up-to-date information regarding member states’ national laws, addressing the 
issue of FDI screening.46 The list of screening mechanisms notified by member states, 
updated on July 14, 2021, includes 18 member states with the information presented 
in Table 4.1. 

44. EUR-Lex. “Annex.” In “Communication from the Commission Guidance to the Member States Concerning Foreign Direct Investment 
and Free Movement of Capital from Third Countries, and the Protection of Europe’s Strategic Assets, Ahead of the Application of Regulation 
(EU) 2019/452 (FDI Screening Regulation) 2020/C 99 I/01.” Document 52020XC0326(03). https://eur-lex.europa.eu/legal-content/EN/
TXT/?uri=celex%3A52020XC0326%2803%29.
45. Official Journal of the European Union. 2019. “Regulation (EU) 2019/452 of the European Parliament and of the Council of 19 March 
2019 Establishing a Framework for the Screening of Foreign Direct Investments into the Union.” March 21, 2019. https://eur-lex.europa.
eu/legal-content/EN/TXT/HTML/?uri=CELEX:32019R0452&from=EN. See Articles 3.7 and 3.8. Article 3.7 states: “Member States shall 
notify the Commission of their existing screening mechanisms by 10 May 2019. Member States shall notify the Commission of any newly 
adopted screening mechanism or any amendment to an existing screening mechanism within 30 days of the entry into force of the newly 
adopted screening mechanism or of any amendment to an existing screening mechanism.” Article 3.8 states: “No later than three months 
after having received the notifications referred to in paragraph 7, the Commission shall make publicly available a list of Member States’ 
screening mechanisms. The Commission shall keep that list up to date.”
46. European Commission. “List of Screening Mechanisms Notified by Member States.” Updated July 14, 2021. https://trade.ec.europa.eu/
doclib/docs/2019/june/tradoc_157946.pdf.
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Serbia 
According to the U.S. Department of State’s 2021 Investment Climate Statements, 
Serbia does not have in place investment screening or approval mechanisms for foreign 
investments. There are certain business activities that require licenses, but these activities 
are also regulated for both domestic and foreign investors. There are some limitations 
on investments in connection with finance, energy, mining, pharmaceuticals, medical 
devices, arms and military equipment, land development, electronic communications, 
auditing, waste management and production, and trade of hazardous chemicals.122 
In the agricultural sector, foreign citizens and companies are not allowed to own 
agricultural land unless the company is registered in Serbia. Under the law, citizens of 
EU member states can own up to two hectares of land, but they need to meet special 
conditions (residency in municipality up to 10 years, farming practice up to three years, 
and own equipment related to farming). The Law on Investment in Serbia, adopted 
in 2015 and amended in 2018, deregulated FDI in Serbia. Article 11 of the law deals 
with the notion of investments of special importance and defines those investments 
that significantly influence improvement of competitiveness of a branch or sector in 
Serbia or its balanced regional development. Depending upon the level of investment 
in fixed assets and the number of jobs created, the government determines whether an 
investment can be classified as one of special importance. In accordance with the law, 
the section on Types of State Aid in Article 13 prescribes forms of state aid.123 

The Law on Investment establishes a Council for Economic Development allowing it 
to adopt rules and procedures and monitor investment and economic development 
with the support of various ministries and the Development Agency of Serbia.124 The 
law somewhat deregulated the defense industry, allowing foreigners as well as domestic 
investors to invest in production and trade of arms and military equipment. As regards 
real estate ownership, the investor is obliged to have a temporary residence permit; an 
investor can obtain permanent residence after five years of residence in Serbia.125

4.2	Investment Screening Mechanisms in    
Some Western Balkan Countries
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North Macedonia
North Macedonia does not have investment screening mechanisms in place. The 
government of North Macedonia, in its Plan for Economic Growth,126  through the Law 
on Financial Support of Investments,127 prescribed the conditions for financial support 
of investments in accordance with the regulation on control of state aid. The law aims 
to enhance economic growth and development in North Macedonia by supporting 
investments that stimulate the competitiveness of the economy and employment. In 
accordance with the law, the potential beneficiary of the financial support or state aid 
can be any company registered in North Macedonia. The amount of support is large, 
butlimited to 50 percent of the investment. Limitations that apply to other sectors 
do not take into account financial support granted for the purpose of establishing 
organizations in technological development and research projects. As defined in Article 
7 on the obligation for reporting large projects, the law obliges the provider of state aid 
to notify the Commission for Protection of Competition about any large investment.
In addition to this law, it is worth mentioning that North Macedonia is one of the 
first European countries where China started to implement its cooperation model. Any 
project that was financed by Chinese funds or China’s state-owned banks automatically 
involved direct selection of Chinese companies, usually state-owned enterprises (SOEs), 
in realization of the same project.128 Regardless, the law on procurement is mostly in the 
line with the EU’s acquis. A majority of contracts involving investments that originate 
from countries outside the European internal market lacked transparency, efficiency, 
and fairness. 

On the other hand, where projects were financed by EU funding or domestic budget, 
Chinese companies were also usually awarded contracts in the Western Balkans because 
of support from their government in the form of subsidies.129 This unfair approach to 
the somewhat deregulated the defense industry, allowing foreigners as well as domestic 
investors to invest in production and trade of arms and military equipment. As regards 
real estate ownership, tendering process endangers the European market because of 
various types of incentives and subsidies that are not in the line with the laws of the EU, 
its member states, or non-EU member states.
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In terms of limitations regarding FDI, investments in the production of weapons and 
narcotics require government approval, while in other sectors, depending upon the 
area, investors need to get a license from authorized government bodies. This rule also 
applies to domestic investors.130 

Invest North Macedonia, an official government investment and export promotion 
agency, carries out some screening or due diligence of investors to ensure economic 
benefits and protect national security.131 
The recently adopted Law for Strategic Investment is in compliance with EU directives 
and aims to encourage economic growth using new technologies and innovations.132 

The law lays down conditions for large-scale investments, encompassing investments 
of at least €100 million in two or more municipalities, €50 million in the municipalities 
of the City of Skopje, or at least €30 million in municipalities in a village. As defined by 
the law, all projects realized between countries or financed by the EU are considered 
strategic investment projects. Strategic investment projects include those in energy and 
infrastructure, transport and communications, tourism, manufacturing, agriculture, 
healthcare, wastewater and waste management, IT zones, sports, science, and education 
and any investment above €150 million. The Commission for Strategic Investment 
Projects makes decisions regarding the applications of projects.133

Montenegro

The economic growth rate in connection with the tourism sector, road infrastructure 
and capital projects tied to the tourism sector, represents a significant portion of foreign 
investments in Montenegro. In the last decade, steps have been taken to deregulate the 
market, allowing foreign investments to flow into the country. Regardless of the low 
restrictions, privatization, and high level of exports, growing corruption and conflict 
of interest cases, with inefficient legal institutions, impacts the level of investment 
that are based on free trade and constructive capital. As far as investment screening is 
concerned, there is no screening mechanism in place. Montenegro’s Foreign Investment 
Law treats a foreign investor the same as a domestic investor. In accordance with the 
law, a foreign investor may establish a company and acquire interest and shares in a legal 
entity or purchase an enterprise with limitations imposed on investments regarding 
manufacturing and trade of armament and military equipment. 
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Montenegro’s Foreign Investment Law limits ownership to 49 percent of a share in 
capital or ownership voting rights, and approval is required from the state authority in 
charge of the defense sector.134 

4.3	Reflection on Bosnia and Herzegovina: 
Context for Development of Polices Aligned 
to the EU
Bosnia and Herzegovina is not obliged to enact regulation similar to the EU’s FDI 
Screening Regulation. However, a well-devised regulatory environment aligned with the 
EU’s FDI Screening Regulation facilitates the process of the country’s EU integration. 
Bosnia and Herzegovina is facing two challenges: attracting more investments, including 
FDI from countries outside the European internal market, and simultaneously meeting 
the expectations of EU member states to implement the EU’s acquis. 
Despite significant progress on the alignment of the laws of  Bosnia and Herzegovina 
with the EU’s acquis, the country still needs to take some crucial steps on regulatory 
reforms.135 Regardless of the numerous laws and steps taken for the purpose of 
establishing the rule of law, a more transparent process needs to be established, in 
particular in the public procurement area, where investments in the telecommunication 
and energy sectors are vague in nature and usually involve countries outside the 
European internal market, which poses security risks.136

Multilevel government regulations and a complex regulatory environment in Bosnia and 
Herzegovina slow down the process of law enforcement. A burdensome administrative 
system137 that is inefficient138 and lacks appropriate laws to prevent corruption is the main 
reason why Bosnia and Herzegovina needs to improve its existing laws and through 
new ones protect its crucial infrastructure, thereby securing its independence. By 
restricting the participation of countries outside the European internal market in public 
procurements, especially the ones that damage the development and competitiveness 
of the private sector, Bosnia and Herzegovina will achieve fairness and transparency
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in procurement processes thereby expanding the toolbox for the protection of its crucial 
assets in energy, pharmaceutical, and food industries. Balkan countries see the influx of 
capital that has been accelerating over the last 10 years, targeting infrastructure (road) 
and energy projects (both thermal and renewable energy projects), as an opportunity 
for economic development that will drive investments.139

The pace of cooperation between China and Western Balkan countries has been 
gradual, ranging from cooperation between ministries, state agencies, and companies 
closely related to infrastructure, energy, and finance. As a result of these continuous 
activities and its diversified approach to various governments, China’s presence in the 
Western Balkans is evident more than ever. Precisely for this reason, Western Balkan 
countries need to reevaluate their relationship with China and reorient themselves 
toward EU member states. A similar trend, where China promotes its values, is present 
in the media in the Western Balkans. Cooperation between the national academies 
of sciences of China and Serbia is proof of China’s multi-step involvement in the 
Balkans.140 Collaboration among Chinese and Serbian academies expands to Bosnia 
and Herzegovina as well where certain universities are looking to develop research and 
teaching programs. These activities have strengthened China’s presence in the region. 
China also has infrastructure projects in railway, road, and highway construction 
across the Balkans. A memorandum of understanding signed between the Council 
of Ministers of Bosnia and Herzegovina and the Chinese government on cooperation 
within the framework of the Silk Road Economic Belt and the 21 st Century Maritime 
Silk Road Initiative defines areas of cooperation focusing on transport, logistics and 
infrastructure, trade and investment promotion, energy, and cultural people-to-people 
exchange.141

 China’s multi-level strategy to expand its network in Western Balkan countries requires 
measures by Western Balkan governments to protect their crucial infrastructure. Since 
Bosnia and Herzegovina does not have an FDISM in place, it needs to adapt its existing 
regulations and find solutions that would address this challenge. Merely introducing 
the FDISM is not enough because this matter needs a more sophisticated approach 
with multi-jurisdictional improvements, as in the case of the EU and its member 
states. It also needs a coordinated set of regulations as an adequate response to threats 
associated with FDI. The engagement of various ministries by focusing on the wide 
range of investments and mitigation of public procurement issues represents a crucial 
determinant for adequate positioning of Bosnia and Herzegovina. 
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5.	 Recommendations for 
Bosnia and Herzegovina
An assessment of Bosnia and Herzegovina’s existing regulatory and policy toolbox 
suggests that the country needs to adopt new policy proposals and define critical 
infrastructure in order to better protect its position in terms of realization of any FDI, 
especially from countries outside the European internal market. During the late 1990s, 
most business entities were privatized and as a result many ended up bankrupt.142 In 
recent years, through participation in international procurement processes in Bosnia 
and Herzegovina, foreign investors have targeted critical assets of SOEs that are a major 
source of income for various levels of government in Bosnia and Herzegovina. The 
privatization process turned from an opportunity into a threat as foreign investments 
resulted in suspicious and clientelist businesses that in most cases benefited international 
companies, without specific positive effects for the Bosnian economy.143 Usually tied 
to public procurements, these investments led to rapid failure partially due to the 
inefficient judicial system144 and the fact that the regulatory body was unable to properly 
oversee these investments. Bosnia and Herzegovina needs to address this problem with 
a more sophisticated approach in terms of overseeing investments in the energy145 and 
telecommunication146 sectors. It also needs to strengthen and improve its regulations, 
aligning them with the principles of the EU’s FDI Screening Regulation. Following the 
example of EU member states, Bosnia and Herzegovina should strengthen its policies 
in response to the increasing threat posed by investments from countries outside the 
European internal market.
Policy recommendations for Bosnia and Herzegovina include:
•	 Rectify the existing Law on the Policy of Foreign Direct Investment by adding 

provisions that define critical infrastructure/assets of the country. Article 4(a) of the 
existing law states equity ownership of a business entity involved in the production 
and sale of arms, ammunition, explosives for military use; military equipment; 
and media shall not exceed 49 percent. For these sectors, a foreign investor needs 
approval from a competent body. 
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Bosnia and Herzegovina’s entity level law on foreign investments allows the 
government of the Federation of Bosnia and Herzegovina to decide on proposals 
from a specific ministry for some companies to be exempt from the restrictions in 
the law, but remain under the specific law that regulates restricted sectors, such as 
the production and sale of arms, ammunition, and explosives for military use, and 
the media. In terms of approval and registration of foreign investments, sectors 
that are restricted shall be approved by the government of Federation of Bosnia and 
Herzegovina on the recommendation of the federal Ministry of Energy, Mining and 
Industry and the federal Ministry of Transport and Communications. For other 
sectors, foreign entities are required to request approval from the government of 
Federation of Bosnia and Herzegovina through the relevant ministry. These requests 
are resolved within 30 days and in some cases resolution can take up to 60 days.148 

By adding the provisions of critical infrastructure through a central contact point, 
mentioned below, threats associated with the public order and public security could 
be mitigated. Although there is a Law on Protection of Personal Data in Bosnia and 
Herzegovina149 and Rulebook on the implementation of the law on personal data 
protection in the Agency for Personal Data Protection in Bosnia and Herzegovina, 
with better coordination, utilizing the resources of government bodies, security 
issues and threats that might arise as a result of FDI in at least critical infrastructure 
(energy, telecommunication, and health) could be mitigated.

•	 Establish “central contact point,” as some EU member states have done, comprised 
of members of various sectors to coordinate communication with EU and non-
EU member states, maintaining a close relationship with the Foreign Investment 
Promotion Agency of Bosnia and Herzegovina in an effort to protect critical 
infrastructure of Bosnia and Herzegovina. Apart from that, in order to properly 
identify a foreign investor and source of capital, Bosnia and Herzegovina should, 
in cooperation with its neighbors, define the conditions under which it can require 
some information on potential FDI, allowing the government150 to propose to various 
ministries and levels of government the need to require additional information 
prior to and after an investment has been made. 
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•	 Harmonize the existing Public Procurement Law of Bosnia and Herzegovina151 

with the EU directives,152 especially focusing on the treatment of foreign companies 
that participate in tendering processes or enacting separate decrees or policies 
that regulate this area. This pertains to investments in infrastructure projects in 
railway and road, energy, telecommunication, media, health care, and food projects 
to ensure that all participants (bidders) have equal access to finances, avoiding an 
influx of corrosive capital that lacks transparency and is backed by strong incentives, 
subsidies, and state aid that threaten to damage free trade principles. Conditions 
for bidders when defining the scope of work, services, and goods to be procured 
should have limiting factors regarding financial and technical specifications for 
qualification criteria in terms of subsidy because the effects of corrosive capital 
can drastically influence the process of selection of the bidder. In comparison to 
EU openness to FDI, the restrictions imposed by countries outside the European 
internal market and non-EU member states are having adverse effects on European 
sectors and companies, resulting in an unfair public procurement market for EU 
companies.153 The European Parliament’s in-depth analysis, Foreign Subsidies and 
Public Procurement, emphasizes the importance of the subsidies and their role in 
damaging EU companies domestically and within the foreign markets. Following 
EU regulations and principles of free market, Bosnia and Herzegovina is constantly 
trying to align its legislation to the EU acquis. While the EU is open, foreign 
procurement outside the bloc has faced too many barriers, not to mention barriers 
for the Western Balkans in general, and Bosnia and Herzegovina in particular. There 
has been negligible participation by Bosnian companies in international tenders.154  
The only way to attract new investments in Bosnia and Herzegovina is by equalizing 
legal regulations at least on Bosnian soil. Bosnian negotiating power is pretty low 
unless it is supported by EU member states.

•	 Improve Competition Act, especially regulating the dominant position of an 
economic entity and, when the dominant position is abused in certain areas, adding 
provisions related to critical infrastructure. In order to ensure the viability of its 
supply chains and protect its markets, Bosnia and Herzegovina needs to diversify 
its sources of inputs. 
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During the pandemic, lockdowns in China155  led to a shutting down of production 
sectors (automotive, electrical, equipment, machinery, chemicals, and metals), 
which set off a chain reaction that negatively affected these industries. Although 
the Competition Act applies equally to domestic and foreign investors, it needs to 
address security issues associated with the ownership of certain company because 
by understanding the structure of sectors of the economy and diversifying sources 
of inputs geographically, Bosnia and Herzegovina can achieve better stability of its 
crucial sectors. This can be achieved through the adoption of various strategies in 
crucial sectors. Article 11 of the Competition Act outlines “Decision on Abuse of a 
Dominant Position” while Article 13 prohibits “concentrations of economic entities, 
which as a result have a significant distortion of the efficient market competition in 
entire market, in the entire market of Bosnia and Herzegovina or its significant part, 
especially those which create new or strengthen an existing dominant position.”156

•	 Align State Aid Law157 of Bosnia and Herzegovina with EU legislation158 thereby 
securing the independence of the National Competition Authority and reducing 
the influence of the government as specified in Chapter 8 of the Stabilization and 
Association Agreement.159

•	 Focus efforts on more efficient application of the Law on Foreign Exchange 
Operations of Federation of Bosnia and Herzegovina, especially for the 
provisions related to capital transactions from foreign countries. Article 2 of the 
law defines direct investments and regulates investments in “a new or an existing 
company, provided that the investor thereby acquires a total of 10% or more stake 
in the registered capital of a company, or more than 10% voting rights,” and it 
encompasses loans “with a maturity of five years or more, granted for the purpose of 
establishing permanent economic relationship.”160 By screening foreign transactions 
in accordance with the Law on Prevention of Money Laundering and Financing 
of Terrorist Activities and the Public Procurement Law, Bosnia and Herzegovina 
could protect its critical infrastructure and at the same time ensure that the free 
trade principles are applied thereby protecting its economy, including both SOEs 
and privately owned business entities.   
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161. Development Bank of the Federation of Bosnia and Herzegovina. “Law on Prevention of Money Laundering and Financing of Terrorist 
Activities.” 
https://rbfbih.ba/wp-content/uploads/2020/06/Law-on-Prevention-of-Money-Laundering-and-Financing-of-Terrorist-Activities-Official-
Gazette-of-Bosnia-and-Herzegovina-No_-47-14.pdf. 

•	 Strengthen the application of the Law on Prevention of Money Laundering and 
Financing of Terrorist Activities. Provisions of this law have a positive effect on 
transparency and the source of capital, which reduces the possibility of corrosive 
capital. A wide range of legal entities are involved in the implementation of measures 
related to the identification of clients and prevention of money laundering activities. 
Article 4 of the law includes financial institutions, authorized trading agents, 
companies engaged in electronic funds transfer, investment and pension companies, 
public notaries, accountants, lawyers, auditors, real estate agents, etc. Articles 6 and 
7 of the law clearly lay down how “liable persons” should identify and track clients 
and prescribes the elements of identification and tracking of clients. In case a “liable 
person” is unable to implement measures prescribed in Article 7, Article 8 states 
that person “shall not establish a business relationship or make transaction, or shall 
discontinue a business relationship already established.”161

•	 Enhancethe integrity of SOEs by improving the functioning of the Bosnian court 
system. The absence of responsible management and supervisory boards diminished 
the integrity of SOEs over the years.A faster resolution of cases will improve judicial 
efficiency and court management, which will result in better management of SOEs. 
The implementation of corporate governance principles and reduction in corruption 
would create a more transparent public procurement process, diminishing conflicts 
of interest and political influence, and indirectly stimulating the development of 
private enterprises that rely heavily on constructive capital.

•	 Intensify efforts to implement all the EU’s acquis that will reinforce the regulatory 
framework needed to combat the influence of corrosive capital. Gradually, this 
approach will better protect the national interest and, combined with a strong and 
fair regulatory framework, preserve long-term stability of the Bosnian market.
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A narrow and disintegrated approach to addressing issues associated with FDI 
screening, although similar in nature, lacks appropriate engagement of all members 
of the European internal market.  Data collected through this analysis indicate that a 
majority of EU member states are following a similar pattern in terms of FDI screening 
regulations. EU member states with an existing regulatory framework have managed to 
demonstrate resiliency, but the ability of foreign investors to circumvent existing laws, 
especially those from non-EU countries, calls for a more sophisticated approach to FDI 
screening.

The asymmetry of documents required to carry out FDI screening represents one of 
the major challenges for European countries. More engagement is required by each 
EU member state in order to achieve better cooperation within Europe. The transfer 
of competencies to the national level and the aspiration to maximize each country’s 
own interests have had a negative effect on cooperation among countries. The growth 
of their economies and their relatively small and disintegrated markets in comparison 
to the EU represents a major threat to the Balkan countries. The capacity of Balkan 
countries to protect their critical infrastructure and resist large capital investments 
viewed as attractive FDI is very low. This reality threatens to endanger not just individual 
countries, but the Balkan region as a whole. 

Exposure to the risk related to FDI in the Balkans is a lot higher than in the EU mostly 
because of a lack of cooperation in the Balkans. An understanding of the bigger picture 
can be achieved only through market integration and an alignment of Balkan countries’ 
strategies with the EU’s acquis. With this approach, Balkan countries will have better 
protection and their perception of FDI will not just be limited to its economic benefits 
but will also take into account its long-term impact. Prioritizing the protection of 
critical infrastructure, with a focus on small and medium enterprises, could potentially 
widen the perception of the benefits of FDI. This will have a positive impact on the 
preservation of public order and public security within the Balkans.

6.	 Conclusion
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7.	 Appendix
Figure A.1. Foreign Direct Investment Screening Mechanism—EU Cooperation 
Process

Source:Percy, Joseph. 2019. “Investment Screening in the EU: Impact on Chinese FDI.” China Briefing, May 2, 
2019.https://www.china-briefing.com/news/investment-screening-eu-impact-chinese-fdi/.

Image A.1. Map of Foreign Direct Investment Screening Mechanisms in Europe

Source:Original image produced for this publication.
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Table A.1. Review of Legal Regulations in the EU, EEA, and Non-EU Member States 
Regarding the Foreign Direct Investment Screening Mechanism
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Source: Original table produced for this publication.
Note: Review of legal regulations as of November 22, 2021.
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